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OFFERING FREE SUPPLEMENTS TO GOODS SOLD  
UNDER BULGARIAN COMPETITION LAW (2013) 

 
I. THE GENERAL RULE 

 
The Bulgarian Competition Protection Act (the “CPA”), currently in force, addresses a very 
interesting issue in its Prohibition of Unfair Competition chapter, one of the four larger sections 
within the scope of the CPA, the others being Prohibited Agreements, Abuse of Dominance 
and Concentrations1. 
 
Article 36, paragraph 2 of the CPA states that “the offering or granting of other goods or 
services as a supplement to goods sold or services provided, either free of charge or at an 
ostensible price shall be prohibited”. In general, this provision prevents traders from selling a 
product when giving or promising the buyers an additional free product to the one already 
bought, often promoted as a “free gift” and referred to as a “supplement” by the legislature.  
 
The CPA provides for three exceptions from this ban, which will be reviewed below. 
 
Rationale 
 
The Commission on Protection of Competition (“the CPC”), which is the Bulgarian competition 
authority in charge of the proper application of the CPA, has abundant case law when comes to 
interpreting this rule. Nevertheless, examining the rationale of prohibiting free supplements is of 
great importance to understand the correct purpose of the provision.  
 
The CPC often underlines that the overall objective of this regulation is to prohibit the use of 
non-market methods for solicitation of clients. The CPC sees anticompetitive effects in 
companies trying to influence the consumer demand by diverting consumers from one product 
to another not because of the product’s qualities but rather because of the opportunity for the 
consumer to get something in addition for free as a gift or at ostensible price (practically making 
it look like a gift in the eye of the consumer).   
 
As a result, according to the CPC, companies direct to practices of offering a free supplement 
to their products sold in order to attract consumers, instead of improving the quality and price. 
Therefore, such practices should be restricted as they distort fair competition on the market. 
 

II. EXCEPTIONS FROM THE BAN 
 
The CPA explicitly provides for three exceptions from the general prohibition of giving free 
supplements to goods and services sold. In these cases the offering or granting of a product or 
service in addition to the ones being sold, free of charge or at ostensible price, should be 
allowed. 
 
In each case when an alleged infringement of article 36, paragraph 2 is examined by the CPC, 
the competition authority executes a test to check if the product or service given as a 

                                                 
1 While the other three sections are fully harmonized on EU level, the unfair competition area is, to a greater extent, left 
to the discretion of the national legislatures, with misleading and comparative advertising regulation being the most 
prominent exceptions. 
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supplement falls within the definition of any of the exceptions below. If the test fails with all the 
three exceptions, the CPC would find that the product or service in question formally represents 
a supplement. 
 
That is why all the three exceptions will be closely reviewed below. 
 
Advertising items of minor value  
 
The general ban does not cover advertising items of minor value which bear a clear indication 
of the advertising undertaking. Such items are allowed to be given as supplements free of 
charge or at ostensible price. 
 
First, the term “advertising items” is interpreted in the case law as any items on which the 
trader’s name, trademark or logo could be placed with an advertising purpose. In fact, almost 
an unlimited variety of goods could fall in this category – from simple pencils to luxury cars. 
 
That is why the second requirement is the advertising item to be “of minor value”. The CPC 
defined2 that the value of the advertising item should not exceed 10% of the price of the main 
product sold or service provided, i.e. if one sells a product for BGN 10, an advertising item 
valued at no more than BGN 1 could be given free of charge or at ostensible price together with 
the main product. It should be noted that this limitation in value significantly narrows the 
possible range of items that could be used, but since the specific type and character of the item 
are not defined at all, there is still some space for taking advantage of this exception. 
 
Lastly, the CPA requires that the advertising item offered as a supplement should bear a clear 
indication of the advertising company. In relation to the definition of “advertising item”, it should 
be accepted that a clear indication of either of the advertiser’s name, trademark or logo should 
suffice. 
 
Attributes 
 
The CPA allows items or services which according to commercial practice are an attribute to 
the goods sold or services provided to be offered or granted as free supplements or at 
ostensible price.  
 
An attribute is commonly interpreted by the CPC as a good or a service which serves the main 
good or service in such a manner that the attribute cannot be used separately and individually 
without the main product or service, thus making this category closer to the meaning of the 
term “consumables” (e.g. a toner cartage given as a free supplement to a printer machine).  
 
Although no limitations with respect to value and character of the attribute are imposed, a 
tendency toward narrowing the application of this exception can be noticed in CPC’s case law, 
especially having in mind the interpretation line accepted by the competition authority3. 
 
Goods or services given as a rebate  
 
The third exception from the ban applies when additional goods or services are given free of 
charge as a rebate for sales in higher quantities. 
 
The assessment is made on case-by-case basis, as most often these are cases of enduring 
links between two economic operators whereby sales of higher quantities are realized. 
However, the CPC has provided some guidelines in clarifying the conditions of this exception. 
 

 
2 See CPC Decision No. 55/2009 
3 Recently, the CPC finds that a promotional glass of the “pint glass” type used predominantly to serve beer should not 
be considered as an attribute to bottles of beer, as despite the main purpose of the glass, it can be used for serving 
other drinks or even for a vase of flowers. See CPC Decision 227/2013. 
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First of all, the CPC has noted that principally there are two types of rebate – (i). reducing the 
price or (ii). giving additional items for free. The CPC has also underlined that the common 
commercial practice of giving rebates is to reduce the price when larger quantities are sold, i.e. 
if the single price of a product is BGN 10, then the CPC accepts that it would be a common 
practice to sell 100 products at the price of BGN 900, instead of BGN 1,000.  
 
In case an additional product is given for free when higher quantities are sold, i.e. 100 products 
plus 1 at the price of BGN 1,000, this additional product should not be deemed a supplement if 
only it is the same type as the main product sold. That is to say that if one sells 100 loaves of 
bread he is allowed to offer one or more loaves of bread in addition at the same price (i.e. for 
free) but not a laptop or a TV. The latter would be treated as a prohibited supplement. 
 

III. CASE LAW 
 
The abovementioned exceptions from the ban are explicitly stipulated by article 36, paragraph 
2 of the Bulgarian CPC. Nevertheless, the CPC and the Bulgarian courts in their numerous 
judgments on the matter have established some additional prerequisites which are required to 
be present in order to consider infringement of the ban. 
 
The lack of these prerequisites, born from the case law, may turn to be extremely helpful in 
cases when a conduct formally represents a breach of law but no penalty would be imposed for 
a reason. They are established on case-by-case basis and most of them cannot be generally 
applied, as attention should be paid to the specific circumstances of each case. Some are 
reviewed below. 
 
The supplement as a distinct product or service 
 
The exact wording of article 36, paragraph 2 of the CPA prohibits selling goods or service while 
offering or granting in addition to them another good or service.  
 
Of course, this should not be interpreted as to giving two goods or two services in addition 
should be allowed. What is important is that the CPC and courts have underlined that the 
supplement which is given for free or at ostensible price should be a distinct, separate product 
or service differing from the main ones sold.  
 
For example, if a telecommunication operator is providing a subscription plan including 2000 
hours call time for BGN 20 per a month and offers additional 100 hours each month for free, i.e. 
2100 hours for the same price, this should not be considered as a supplement and respectively 
an infringement of the ban. This would not be the case if the same operator is offering 2000 
hours call time plus a TV for free or at ostensible price together with the subscription plan. 
 
Fulfilling the purpose of the prohibition 
 
The justification of the prohibition of offering supplement was already discussed in this 
publication. It should also be noted that the provision of art. 32 of the CPA is named “Unfair 
solicitation of clients” which means that the supplement offered should have as an overall result 
at least the potential risk of soliciting clients and thus distorting consumer demand. 
 
On these grounds, the CPC and Bulgarian courts had several cases in which it was held that 
provided the character and value of the good or service given as a supplement, it could not 
eventually attract the consumer and influence his rational choice based on personal taste, 
quality and price.  
 
The most recent example is the case in CPC Decision 227/2013 referred to above. There, a 
branded pint glass given for free with some bottles of beer was not found capable of influencing 
the economic behavior of consumers and redirecting consumer demand, i.e. not considered a 
prohibited supplement. 
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IV. QUESTIONS AND COMMENTS 
 
The reviewed regulation raises a lot of questions as to how adequate is this prohibition in the 
modern economic conditions in Bulgaria and the market behavior of most of the companies, 
especially during holidays such as Christmas time when the market is literally flooded with 
promotions offering products as “free gifts”.  
 
Product bundling 
 
A common worldwide commercial practice is product bundling4, i.e. the practice of selling two 
or more products physically packed in one bundle and offered at one price which is normally 
lower than the sum of the prices of all products included if bought separately, so that often one 
or more of the products in the bundle seem to be for free for the consumer or as a “gift”. 
 
Questions arise as to whether the prohibition of offering free supplements should apply to 
product bundling. While one or more of the products in the bundle may turn to be for free or at 
ostensible price, it may be argued that the bundle represents a new, distinct product and 
should not be deemed a technical combination of two or more products, one of which a 
supplement. In addition, product bundling is often very beneficial for both consumers and 
traders. 
 
The CPC in its case law seems to be more inclined to treat product bundling under the free 
supplement regulations. Therefore, the price of the bundle should be carefully formed having in 
mind the prices of the products included, if bought separately. 
 
Business-to-business relations 
 
It is questionable whether article 36, paragraph 2 of the CPA should be applicable with respect 
to business-to-business relations, i.e. between a producer and distributors or retailers. This 
area is generally regulated by the vertical agreements rules. 
 
Taking into account the idea of preserving consumer demand, it is arguable how a company 
that does not sell to end consumers but to retailers only, can directly influence consumer 
demand.  
 
Price formation turns to be a major question in relation to the free supplement prohibition 
(especially in case of product bundling) but the producer has no legitimate mechanisms to 
control price formation within the chain of distributors and retailers as price fixing is a serious 
infringement of competition law. A producer making a bundle of 3 products and setting a price 
of the bundle equal to the prices of the three products included, if bought separately, cannot 
ensure that the final price of the bundle on which it would be offered to end consumers would 
be the same and would conform to the legal framework. Thus, a consumer may buy the bundle 
from a retailer at a price which makes one of the products in the bundle a free supplement, 
without the producer even knowing about that.  
 
The CPC has not yet given specific guidelines how to treat such relations in the event of 
product bundling. Some of the old case law holds that since the name of article 32 of the CPA 
is “unfair solicitation of clients” rather than just “consumers”, all economic operators on the 
market should be included in the scope of application of the provisions. 
 
However, amendments to the prohibition of offering free supplements may need to be 
discussed with a view of further optimization of the regulation. 

*** 
DELCHEV & PARTNERS 

 
4 Product bundling and tying are considered with strong anticompetitive effect when executed by a dominant 
undertaking and are separately regulated by the CPA. For the purposes of this publication, this issue has not been 
addressed, since it would not fall within the scope of the prohibition in question. 


