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JUDGMENT OF THE EUROPEAN COURT OF JUSTICE FROM 3 OCTOBER 2013 
IN CASE C-59/12 

 
(CONSUMER PROTECTION – SCOPE OF PROTECTION – PUBLIC BODIES) 

 
 

On 3 October 2013 the European Court of Justice (the “ECJ”) delivered an important 
judgment on the applicability of Directive 2005/29/EC (the “Unfair Commercial Practices 
Directive” or “UCPD”) regarding unfair business-to-consumer commercial practices 
undertaken by public law bodies. The provisions of the UCPD are implemented in the 
Bulgarian legislation by the Consumers Protection Act, which applicability is therefore also 
under question. 
 
Facts on the case 
 
BKK is a health insurance fund established as public law body and part of the German 
statutory system.  
 
The German Federal Court of Justice found that the information published on BKK’s website 
and targeted to BKK’s customers constituted a misleading practice prohibited by the UCPD 
and the respective German law. 
 
Questions referred 
 
This case brings about the question of the applicability of the UCPD in relations between 
consumers, on one side, and public bodies, on the other side.  
 
The ECJ is basically asked whether the action of a public law body charged with a task of 
public interest (health insurance) can constitute an act by a ‘trader’ in the form of a business-
to-consumer commercial practice pursuant to the UCPD. 
 
It has been argued that such a body is not involved in a commercial activity but rather 
pursues an exclusively social objective and should be excluded from the scope of application 
of the UCPD. 
 
A ‘trader’ or a ‘business’ 
 
The ECJ first noted that, when referring to the counter party in a commercial transaction, the 
UCPD makes use of both terms – a ‘trader’1 and a ‘business’2.  
 

                                                 
1 e.g. Article 3 (1) and 2 (d) 
2 e.g. Article 2 (b) 
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However, the ECJ found that both terms have an identical meaning and legal significance, 
with ‘trader’ being the more frequently used. 
 
Broad definition of the term ‘trader’ 
 
The ECJ underlined that the UCPD’s legal definition of the term ‘trader’, referring to ‘any 
natural or legal person’ which carries out a gainful activity, confers a particularly broad 
meaning of the term enabling it to include both public and private legal entities. Such 
approach in interpreting the concept of ‘trader’ was found to be supported by determining the 
diametrically opposed concept of ‘consumer’ which in the settled ECJ’s case law is basically 
seen as any individual not involved in commercial or trade activities3. 
 
The ECJ, therefore, held that the actual wording of the UCPD’s provisions should not exclude 
from its scope either bodies pursuing a task of public interest or those which are governed by 
public law. 
 

*** 
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3 cf Shearson Lehmann Hutton Inc. v TVB Treuhandgesellschaft für Vermögensverwaltung und Beteiligungen mbH, 
(Case C 89/91 [1993]) ECR I-139 


