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JUDGMENT OF THE EUROPEAN COURT OF JUSTICE FROM 17 OCTOBER 2013
IN CASE C-218/12

(CONSUMER PROTECTION — JURISDICTION IN CROSS-BORDER SALES)

On 17 October 2013 the European Court of Justice (the “ECJ") delivered an important
judgment on the interpretation of article 15(1)(c) of Regulation No 44/2001 (the “Regulation™)
concerning the jurisdiction of courts in civil claims arising from cross-border consumer sale
contracts in the European Union.

Rule of law subject to interpretation

The case is about determining the proper jurisdiction of the courts in hearing consumer claims
arising from cross-border sales.

The general rule of the Regulation is the competent court to be the one of the Member State
where the defendant is domiciled. However, there are some special jurisdictions which may
be the case when consumer disputes are concerned.

Pursuant to the Regulation, a consumer may choose to bring an action against a trader
before the national courts where the consumer is domiciled provided that the following two
conditions are met:

(i) the trader must carry out its commercial or professional activities in the Member State
where the consumer resides or must direct, by any means (for example, in an internet
website), its activities to that Member State; and

(ii) the disputed contract must fall within the scope of those activities.
Facts on the case

The case referred to the ECJ is about a French seller of second-hand motor vehicles based in
Spicheren (France), a town near the German border. The seller set up specifically for its
commercial activity an internet website where business contacts were announced, including
French telephone numbers and a German mobile telephone number.

The consumer, who is domiciled in Saarbriicken (Germany), having learned through
acquaintances, but not from the seller’'s website, about the seller’'s business offers, went in
the seller’'s premises in France and purchased a second-hand motor vehicle.

Subsequently, the consumer brings in an action against the seller under the warranty of the
sale contract before the District Court in Saarbriicken. The consumer claimed that under
Regulation No 44/2001 that court had jurisdiction to hear such an action. The District Court
did not share that view and dismissed the action as inadmissible.
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The consumer brought an appeal before the Regional Court in Saarbriicken which, unsure if
all conditions for special jurisdiction were satisfied, referred the present case to the ECJ for
preliminary ruling.

Questions referred

The ECJ is basically asked whether the following two circumstances should be regarded as
additional conditions for the special jurisdiction to be triggered under the Regulation:

e the existence of a causal link between the means used to direct the trader's
commercial or professional activity to the Member State in which the consumer is
domiciled, namely an internet website, and the conclusion of the contract with that
consumer; and/or

e the contract between the consumer and the trader, being the subject of the dispute, to
be concluded at a distance.

Causal link between the means used to direct the trader’'s activity and the conclusion
of the contract

The ECJ clearly denies putting the application of the Regulation subject to the existence of
such a causal link.

It is first held that the actual wording of the provision in question is sufficiently clear and does
not expressly require the existence of such a causal link. The ECJ underlines that the
essential condition to which the application of the Regulation is subject is only the commercial
or professional activity being directed to the state of the consumer’s domicile.

In the second place, the ECJ finds that the addition of any unwritten conditions on the
application of the Regulation would be contrary to the objective pursued by the act, namely
protecting the consumers who are generally regarded as the weaker parties to contracts with
traders. Since the possible difficulties related to the proof of existence of a causal link
between the means used to direct trader’s activity and the conclusion of the contract would
inevitably hinder consumers from bringing actions before their national courts, the ECJ
negates the existence of such a causal link to be an additional condition for the application of
the Regulation.

The ECJ finally states that although the causal link is not a condition, if proved, it may
nonetheless be regarded as constituting evidence of ‘directed activity’ in the same way as, for
example, the establishment of contact at a distance.

Distance contract

The ECJ ascertained that it has already held that the Regulation does not necessarily require
the consumer contract to be concluded at a distance™.

The application of the Regulation, therefore, cannot be subject to whether the contract was

concluded at place at the trader’s undertaking, as in the present case, or via the commercial
website used by the trader.
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! Cf Daniela Muhlleitner v Ahmad Yusufi and Wadat Yusufi, (Case C-190/11 [2012]) not yet published in ECR
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